STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

Pl NELLAS COUNTY CONSTRUCTI ON
LI CENSI NG BQARD,

Petitioner,
VS. Case No. 05-1973PL

ROBERT NEAL DAVI S,

Respondent .

N N N N N N N N N N N

RECOMVENDED ORDER

Adm ni strative Law Judge (ALJ) Daniel Manry conducted the
adm ni strative hearing of this case tel ephonically on
Sept enber 2, 2005, on behalf of the Division of Adm nistrative
Heari ngs ( DOAH) .

APPEARANCES

For Petitioner: Donald S. Crowell, Esquire
Pi nel l as County Attorney
315 Court Street, Sixth Floor
Clearwater, Florida 33756

For Respondent: Robert Neal Davis, pro se
9770 130th Avenue, North
Largo, Florida 33773

STATEMENT OF THE | SSUES

The issues presented are whether Petitioner should
di sci pline Respondent's |icense as a roofing contractor for
knowi ngly and willfully perform ng roof repairs wthout first

obtaining a permt and recording a Notice of Commencenent and



Wi t hout obtaining interimand final inspections of the work,
and, if so, whether the proposed penalty is reasonable.

PRELI M NARY STATEMENT

On March 30, 2005, Petitioner filed a two-count
Adm ni strative Conpl ai nt agai nst Respondent. Respondent tinely
requested an admi nistrative hearing. Petitioner referred the
matter to DOAH to assign an ALJ to conduct the hearing.

At the hearing, Petitioner presented the testinony of two
W tnesses and submtted no exhibits for adm ssion into evidence.
Respondent did not testify, called no wi tnesses, and subm tted
23 exhibits for adm ssion into evidence. The identity of the
wi t nesses and exhibits, and the rulings regardi ng each, are
reported in the official record of the hearing. Neither party
requested a transcript of the hearing.

Petitioner tinely filed its proposed recommended order
(PRO on Septenber 12, 2005. Respondent filed post-hearing
subm ssi ons on Septenber 12 and 13, 2005.

FI NDI NGS OF FACT

1. Petitioner is the | ocal agency responsible for
di sciplining contractors |licensed by Petitioner. At all tines
material to this proceeding, Petitioner |icensed Respondent as a
roofing contractor pursuant to |icense nunber C-2779.

2. Sonetinme after Cctober 8, 2004, Respondent know ngly

and wllfully repaired the roof (roof repair) of a private



residence located in the Gty of Dunedin (the Cty) wthout
first obtaining a permt and recording a Notice of Commencenent,
both of which are required by the Cty. Respondent perforned
the work, valued at approxi mately $4, 200, on a residence | ocated
at 778 San Christopher Drive, Dunedin, Florida.

3. Respondent failed to obtain interimand fina
i nspections of the roof repair. Respondent did not request the
City Building Departnment (the Departnent) to performinterim
i nspections or final inspections, and the Departnent did not
performany inspections of the roof repair.

4. Respondent net wth Rodney S. Fischer, Executive
Director for Petitioner, to discuss the allegations agai nst
Respondent. During that conversation, Respondent admtted to
perform ng the rel evant roof repair without a permt.

5. Respondent offered several reasons for the failure to
obtain a permt and recording a Notice of Commencenent prior to
perform ng the roof repair. The work perforned was to repair
damage from a previous hurricane. Tine was of the essence
because anot her hurricane was approaching. The honeowner was in
the hospital and was not able to replace Respondent w th another
roof contractor.

6. Respondent objects to the disclosure of information
required by the City in the permt application and Notice of

Commencenent . Respondent clains that requirenents for



di scl osure of the value of the work to be perfornmed discloses to
conpetitors the pricing structure utilized by Respondent and
provi des an unfair conpetitive advantage for |arge roofing
contractors.

7. The evidence is insufficient to support a finding that
t he unaut hori zed roof repair caused harmto the honeowner or to
any other menber of the public. Neither the honeowner nor a
private citizen filed a conplaint agai nst Respondent. The
homeowner obtained a permt after Respondent conpleted the roof
repair and is not subject to penalty.

8. The evidence is insufficient to support a finding that
any previous discipline has been i nposed on Respondent's
license. As Petitioner admits in its PRO Respondent has had
simlar conplaints against his license in the past relating to
the failure to pull permts for jobs requiring permts.
Conpl ai nts are not synonynous with convictions and discipline.

9. The purpose of the relevant requirement for a permt is
to protect the health, safety, and welfare of persons that cone
into contact wwth the work. The requirenent is also inposed to
ensure the integrity of the structure through interim
i nspections. There is no evidence that the roof repair is
faulty or is likely to harmthe health, safety, and wel fare of

t he honeowner or others.



10. The City requires a Notice of Commencenent to be filed
prior to the issuance of a permt in order to ensure that al
material suppliers and subcontractors are put on notice that
notices to the owner of a property nust be provided in
accordance with the construction lien provisions of Chapter 713,
Florida Statutes (2004). The requirenent ensures that a
property owner will not be required to pay twice for materials
or services rendered. There is no evidence that the honeowner
paid twice for the roof repair.

CONCLUSI ONS OF LAW

11. Respondent does not challenge the validity of a rule
pronmul gated by Petitioner. However, Respondent does chall enge
the validity of rules pronulgated by the Gty that interpret
rel evant law to i npose the contested permtting requirenments on
roofing contractors. The challenged rules include unpronul gated
rules contained in forns such as the permt application form
that the Gty requires Respondent to conplete in order to obtain
a permt.

12. DOAH has no jurisdiction over the City. The Cty is
not a party to this proceeding. Chapter 120, Florida Statutes
(2004), does not authorize a procedure simlar to inpleader by
whi ch Respondent would be able to join the Gty in this

pr oceedi ng.



13. Respondent did not file a petition seeking an
adm ni strative determ nation of the validity of the rel evant
City rules in accordance with Section 120.56, Florida Statutes
(2004). Nor did Respondent show that the Gty is an agency,
within the neani ng of Subsection 120.52(1), Florida Statutes
(2004), that would be subject to the relevant rule chall enge
provi si ons.

14. Subsection 120.57(1)(e), Florida Statutes (2004),
aut hori zes Respondent to chall enge an unadopted rule in a
proceedi ng conducted pursuant to Subsection 120.57(1), Florida
Statutes. Assumi ng arguendo that the basis of the proposed
agency enforcenment action is conprised, in part or in whole, of
unadopted rules, the GCty, rather than Petitioner, is the
"agency" required to satisfy the requirenents in Subsection
120.57(1)(e), Florida Statutes (2004). As previously noted,
however, the City is not a party to this proceeding.

15. If it were determ ned that Subsection 120.57(1)(e),
Florida Statutes (2004), requires Petitioner to "prove-up" the
prescribed statutory requirenents, the evidence shows that the
contested permtting requirenents satisfy the statutory
definition of a rule. 8 120.52(15), Fla. Stat. (2004). The
City requirenents for a permt, Notice of Commencenent, and
interimand final inspections satisfy the statutory test of

general applicability. The contested requirenents inplenment



statutory requirenents discussed hereinafter and do not fal
W thin any exception in Subsections 120.52(15)(b) and (c),
Florida Statutes (2004).

16. The contested requirenents do not exceed the powers,
functions, and duties delegated by the legislature to
Petitioner, within the neaning of Subsection 120.57(1)(e)2.a.,
Florida Statutes (2004). Nor do the contested requirenents
vi ol ate any prohibition in Subsections 120.57(1)(e)2.b.-f.,
Florida Statutes (2004). Ch. 75-489, 88 10, 23(2), and (3)(a)
and (g), Laws of Fla.

17. Petitioner is the agency responsible for disciplinary
enforcenment of construction licensing requirenents in Pinellas
County, Florida. Ch. 75-489, 88 10, 23(2)(a), and 24, Laws of
Fla. Respondent is a |icensee subject to the proposed
di sciplinary action. Ch. 75-489, 811(1) and (1)(c), Laws of
Fl a.

18. DOAH has jurisdiction over the parties and the subject
matter of this proceeding. 88 120.569 and 120.57(1), Fla. Stat.
(2004); Ch. 75-489, § 12(6), Laws of Fla. DOAH provided the
parties with adequate notice of the adm nistrative hearing.

19. Petitioner has the burden of proof in this proceeding.
Petitioner nust prove by clear and convinci ng evi dence that

Respondent conmitted the acts alleged in the Adm nistrative



Conpl ai nt and t he reasonabl eness of the proposed penalty.

Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987).

20. Petitioner satisfied its burden of proof. Petitioner
showed by clear and convinci ng evi dence that Respondent
performed the roof repair within Pinellas County w thout first
applying for and obtaining a permt, recording a Notice of
Comrencenent, and conpleting required inspections in violation
of Sections 104.1, 104.1.9, and 105.6, The Florida Building
Code, and Section 713.13, Florida Statutes (2004). Ch. 75-489,
§ 23(3)(a) and (g), Laws of Fla.

21. Petitioner's PRO proposes to inpose an adm nistrative
fine of $1,000 per count pursuant to Chapter 75-489, § 23(4)(c),
Laws of Florida. However, the authorized fine is limted to
$500 per count. Ch. 75-489, § 23(4)(c), Laws of Fla.

22. There is no evidence of aggravating circunstances in
this proceeding. The evidence shows that Respondent willfully
commtted the alleged acts, but willfulness is a definitional
requi renment rather than an aggravating circunstance.

23. Several mtigating circunstances are evidenced in the
record. The record reveals no prior convictions, for simlar
of fenses or other offenses. Testinony fromCity officials that
Respondent has engaged in prior consistent acts, i.e., roof
repair without the requisite permt or inspections, is not clear

and convi nci ng evidence of prior convictions and discipline.



24. Oher mtigating factors include the hospitalization
of the honmeowner, the need to repair prior hurricane damage, and
an i npendi ng second hurricane. The evidence denonstrates that
Respondent reduced the harmthat otherw se would have resulted
to the honeowner if the roof had not been repaired before the
second hurricane. The honeowner is not the conplaining wtness,
and there is no evidence of harmto the public.

RECOMVVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMVENDED t hat Petitioner enter a final order finding
t hat Respondent is guilty of the violations alleged in the
Adm ni strative Conplaint and i nposing an adm nistrative fine in
the total armount of $400.

DONE AND ENTERED this 30th day of Septenber, 2005, in

Tal | ahassee, Leon County, Florida.

LD —

DANI EL MANRY

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us




Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 30th day of Septenber, 2005.

COPI ES FURNI SHED,

Robert Neal Davis
9770 130th Avenue, North
Largo, Florida 33773

Donald S. Crowel I, Esquire
Pinel |l as County Attorney

315 Court Street, Sixth Floor
Clearwater, Florida 33756

Rodney S. Fischer, Executive Director

Pi nel l as County Construction Licensing Board
11701 Bel cher Road, Suite 102

Largo, Florida 33773-5116

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Oder in this case.
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